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Columbia to build a transnational railway.4 Peaceful relations with the Ojibway were 

necessary to achieve this goal.  

7. Both before and after the Treaty was signed, the southern 2/3 portion of Treaty 3 lands 

were at the centre of an ongoing territorial dispute between the Canada and Ontario (the 

“Disputed Territory”).5 There was never any dispute that the northern 1/3 of the territory 

fell within Canada’s jurisdiction (the “Keewatin Lands”). 

8. In 1871 and 1872 Canada tried unsuccessfully to negotiate a treaty with the Ojibway.6  The 

Ojibway were in no rush to negotiate a treaty and felt no compulsion to do so.7  In 1873 

federal treaty commissioners tried again.  This time the Ojibway were willing to share their 

lands in exchange for certain material benefits and promises that the treaty would be kept.8  

Since the federal commissioners saw little long-term use for the lands, they were willing to 

make unusual promises that they might not have been prepared to make in a more 

promising environment.9    

9. After three days of negotiation, on October 3, 1873, the parties reached an agreement, 

which included the harvesting clause set out above. There was no dispute that the phrase 

“Government of the Dominion of Canada” referred to the federal government. 

10. Between 1873 and 1894 Ontario and Canada engaged in protracted dispute over the 

ownership of the Disputed Territory and the effect of Treaty 3.  It is in this context that St. 

Catherine’s Milling and Seybold were decided.10  This dispute was eventually resolved in 

favour of Ontario and the governments passed reciprocal legislation in 1891 and executed 

an agreement in 1894 to settle the issues arising out of this dispute.11  

                                                            
4 Trial Reasons, supra note 2 at paras 757 and 760, AR Vol 1 227. 
5 Appeal Reasons, supra note 2 at paras 25-26, AR Vol 2 95-96. 
6 Ibid at para 28, AR Vol 2 96. 
7 Trial Reasons, supra note 2 at paras 770-772, AR Vol 1 229. 
8 Ibid at para 775, AR Vol 1 230. 
9 Ibid at para 916, AR Vol 1 235.  
10 St Catherine’s Milling and Lumber Co v The Queen, (1888) 14 App Cas 46, [1888] JCJ No 1 (PC) [“St 
Catherine’s Milling”]; Ontario Mining Co v Seybold (1899), 31 OR 386, [1899] OJ No 113 (OHCJ); Ontario 
Mining Co v Seybold, [1903] AC 73, [1902] JCJ No 2 (PC). 
11 Appeal Reasons, supra note 2 at para 67, AR Vol 2 104. See also An Act for the settlement of certain questions 
between the Governments of Canada and Ontario respecting Indian Lands (CA), 54 & 55 Vict, c 5; An Act for the 
settlement of questions between Governments of Canada and Ontario respecting Indian Lands (ON), 54 Vict, c 3 
(the “1891 Legislation”). 
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