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Preface

Not long after I became a lawyer, I found myself one sunny
day in a standoff on the edge of the Thompson River in
Nlaka’pamux territory in the interior of British Columbia.
Two clients and I were toe to toe with three government offi-
cials. No one spoke. The only sounds were the rushing water
of the river in freshet and a woodpecker’s hammering on a
nearby tree.

While the anger and frustration engulfing our small group
was palpable, stronger still was my clients’ resolve. It was their
land. It was their responsibility to care for the river, the fish,
the birds and the plants. Regardless of what happened in
that moment, they would not concede, they would not back
down.

Writing the essays in this book has been my attempt to
use the development of the law around Indigenous rights
in Canada over the last ten years to capture that moment in
time, to help explain the legal and historical forces that cre-
ated it and, hopefully, to suggest a way forward based on hon-
esty and respect. Although all the essays are grounded in my
knowledge of Canadian constitutional law and Canadian his-
tory, they are written for non-lawyers. Most began as opinion
pieces and case comments I shared with clients, colleagues

and a wider audience across Canada and around the world.
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STANDOFF

When I set out to put together this collection, I considered
rewriting many of these essays with the benefit of hindsight.
But I quickly realized this would deprive them of their value.
By respecting their historical embeddedness and adding
short addendums where helpful, I hope these essays capture
how the development of Canadian Aboriginal law over the
last ten years has simultaneously supported and thwarted the
recognition of Indigenous rights and legal orders.

I have always believed there is much more to being an
Indigenous rights lawyer than arguing cases in court. Being
part of the national dialogue is just as important. This col-
lection is my contribution to that dialogue. I hope all read-
ers, Indigenous and non-Indigenous, find in it a moment that
resonates with their personal history, with their values and
aspirations, with their conscience and responsibilities. The

possibility of resolving the standoff is born in that moment.
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Residential Schools and Reconciliation:
A Canada Day Proposal

News of 215 Indigenous children buried on the grounds of
the Kamloops Indian Residential School has shocked Can-
ada and the world. Canadians are calling for real change in
the country’s relationship with Indigenous Peoples. Apolo-
gies are not enough. The federal government must take a
meaningful step toward dismantling the existing structures
of systemic racism that led to the death of the 215 children
and hundreds of other Indigenous children across the coun-
try. One such step would be for the federal government to

repudiate the Doctrine of Discovery.
The Doctrine of Discovery

The Doctrine of Discovery is the Western legal principle that
European countries extinguished Indigenous sovereignty
and acquired the underlying title to Indigenous Peoples’
lands upon “discovering” them. The principle derives from an
1820s decision of the US Supreme Court. An early champion
of the principle was US President Andrew Jackson, infamous
for signing into law the Indian Removal Act of 1830.

The Doctrine of Discovery entered Canadian law in the
1880s through the St. Catherine’s Milling decision, the first
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major court decision to address the nature of Indigenous land
rights in Canada. When the Supreme Court of Canada began
its modern consideration of Indigenous rights in the late
twentieth century, it relied on the doctrine to explain how
colonizing European countries gained the underlying title to
Indigenous lands.

Despite the appeals of intervenors in the 2014 Tsilhqot'in
decision, the Supreme Court refused to abandon the Doctrine
of Discovery. Instead, the court perpetuated and reinforced
the racist, dehumanizing and indefensible principle that
with a sleight of hand the British Crown acquired the under-
lying title to Indigenous lands through a simple assertion
of sovereignty. The Truth and Reconciliation Commission
denounced the Doctrine of Discovery. Four of the commis-
sion’s calls to action (45, 46, 47 and 49) urge governments and
religious denominations to publicly disavow it—Canadian

governments have responded with silence.
A Long Shadow

The doctrine is not simply a historical or legal curiosity—it
informs every aspect of federal and provincial governments’
relationships with Indigenous Peoples.

The Supreme Court of Canada has repeatedly stated that
atits heart reconciliation is about reconciling the pre-existing
rights of Indigenous Peoples with the assertion of Crown
sovereignty. The phrase “assertion of Crown sovereignty” is
a Canadian euphemism for the Doctrine of Discovery. Every
time Canadians read in the news about “reconciliation” they

are entering a national conversation based on the racist and
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RESIDENTIAL SCHOOLS AND RECONCILIATION

dehumanizing Doctrine of Discovery.

When Canadian governments consider making a deci-
sion with the potential to affect Indigenous rights protected
under section 35 of the constitution they must consult and
accommodate Indigenous Peoples. The duty to consult is
based on Canadian governments’ claim to the underlying
title to Indigenous lands. Every time governments across
the country engage in consultation with First Nations they
invoke the Doctrine of Discovery.

Even when Indigenous Peoples succeed in establish-
ing Aboriginal title to their lands, they cannot escape the
Doctrine of Discovery. In Canadian law, Indigenous rights
protected under section 35 of the constitution, including
Aboriginal title, are not absolute. Where justified, provincial
and federal governments can infringe Aboriginal title in the
name of reconciliation.

The Supreme Court has suggested that Aboriginal title
might be infringed for a wide range of purposes including the
development of agriculture, forestry, mining and hydroelec-
tric power, as well as the building of infrastructure and the
settlement of foreign populations. The Doctrine of Discovery
is the back door through which Canadian governments can
override Aboriginal title.

The long, insidious reach of the Doctrine of Discovery
extends beyond the courts and government interactions
with Indigenous people. Canadian private property rights are
based on the Doctrine of Discovery. Every time Canadians
sell a house and rub their hands with glee at the wealth their
property has generated, they are complicit in perpetuating

the Doctrine of Discovery.
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Repudiate the Doctrine of Discovery

Much has been made of the federal government’s proposed
legislation to implement the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP). I have my
doubts about its likely impact (see “A Cold Rain Falls” on
page 174). Even if the legislation is passed into law, it will not
change Canadian law’s reliance on the Doctrine of Discovery.

It has become clear that Canadians cannot expect Can-
adian courts to rectify this injustice. Rather than denounce
the Doctrine of Discovery, the Supreme Court of Canada
has relied on it to build the framework for its interpretation
of Indigenous rights protected under the constitution. It has
done so because acknowledging the legal and moral illegitim-
acy of the Doctrine of Discovery would raise questions about
the court’s authority over Indigenous people and Indigenous
lands.

There is a direct correlation between the death of the
215 Indigenous children at the Kamloops Indian Residential
School and the Doctrine of Discovery. The residential school
system was founded on denial—the denial of Indigenous
Peoples” human rights, the denial of Indigenous sovereignty,
the denial of Indigenous land rights. Even in death, the 215
children could not escape the Doctrine of Discovery—the
Canadian state took their lives and claimed the veryland they
were buried in.

Reconciliation has become a four-letter word for many
Indigenous people not simply because of a continuous stream
of empty and broken promises. Reconciliation fails Indigen-

ous people, and all of Canada, because it rests on alegal house
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of cards—the morally reprehensible Doctrine of Discovery.
By finally and officially rejecting the doctrine, Canada will be
able to enter a relationship of respect and coexistence with
Indigenous Peoples—respect for Indigenous Peoples’ inher-
ent rights and right to protect their land and their children.
With the Supreme Court of Canada unwilling to act, the
responsibility rests on the Canadian Parliament. To honour
the 215 children and to set the country on a path to true rec-
onciliation, on Canada Day, July 1, 2021, the Prime Minister
should have announced that his government would intro-

duce legislation to repudiate the Doctrine of Discovery.
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The Age of Recognition: The Significance of
the Tsilhqot'in Decision

The release of the Tsilhqot'in decision on June 26, 2014 marked
the beginning of the post-denial period of Indigenous rights.
Like any new day, promise and hope abounded. What the
future will bring in response is up to all Canadians. And we
can start by taking stock of what Tsilhqot'in means.

The dots-on-a-map theory of Aboriginal title is dead.

The Supreme Court confirmed that Aboriginal title can
include territorial claims and that the occupation require-
ment for proof is not limited to intensive, regular use of small
geographical sites (e.g., fishing spots and buffalo jumps).
Rather, regular use of large swaths of land for traditional prac-
tices and activities (e.g., hunting, trapping and fishing) when
coupled with exclusivity may be sufficient to ground a claim
for Aboriginal title.

The implications are profound. Government’s long-time
myopic focus on dots on a map indicating specific sites of
occupation is now indefensible. Indigenous Peoples are now
able to seek recognition of their wider territorial claims. For
those who are ultimately successful like the Tsilhqot’in, the
change will be dramatic. Subject to “justifiable infringe-
ments,” Indigenous Peoples have the legal rights to exclu-

sively use and occupy their title lands, to benefit from their
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THE AGE OF RECOGNITION

lands and to decide on how their lands will be managed. In
other words, in large part they will enjoy the rights and priv-
ileges of their ancestors. Over a century of denial will be put
to rest.

Tsilhqot'in is about more than how to prove Aboriginal
title and what happens if you succeed. For Indigenous people
across Canada, it is also about the here and now. Nowhere
is this more obvious than in the context of the duty to con-
sult, which obligates governments to consult about, and pos-
sibly accommodate, Aboriginal title before it is recognized
or proven in court. The possibility of territorial claims for
Aboriginal title based on traditional activities will shift the
duty-to-consult equation in favour of Indigenous people.
Government and industry will have to step up and acknow-
ledge the new reality. The court in Tsilhqot'in confirmed that
a failure to meaningfully consult and accommodate Indigen-
ous Peoples could result in development projects being can-
celled and government and industry being liable for damages.

As the court specifically stated, there is a simple and
effective way for government and industry to avoid the
uncertainty and risk they now clearly face—obtain the con-
sent of Indigenous Peoples before you mess with their lands
and resources.

The provinces have assumed a heavy burden.

By authorizing provincial laws to apply to Aboriginal
title lands in Tsilhqot'in, the court made new law and saddled
the provinces with hefty legal obligations. The court clari-
fied that when Indigenous Peoples succeed in confirming
their Aboriginal title, a province will not be able to simply
apply provincial laws through box-ticking consultation; the
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province will be subject to the much more onerous burden of
obtaining consent or justifying infringements.

The court’s test for justifying infringements of section 35
rights has largely fallen by the wayside since its 2005 decision
in Mikisew in favour of less onerous—and often unsatisfac-
tory—consultation obligations. When the provinces awaken
to the reality of what it really takes to meet the test of justify-
ingan infringement, they may well regret the new responsibil-
ities they have won based on Tsilhqot in.

The implications extend beyond Aboriginal title. Based
on the reasoning in Tsilhqot'in, in July 2014 the Supreme
Court in Grassy Narrows opened the door to provinces regu-
lating treaty rights if they can justify infringements through
the same test. The days of shuflling treaty rights to the side
through cookie-cutter duty-to-consult processes is hopefully
at an end. Similar standards should also apply to uncontested
Aboriginal rights.

Treaties—The JigIs Up

Tsilhqot'in significantly affects treaty peoples in other ways,
too. For Indigenous Peoples with pre-Confederation treaties
(e.g., the Douglas Treaties on Vancouver Island and the Peace
and Friendship Treaties in the Maritimes), the implications
are obvious: their claims to Aboriginal title can now be pur-
sued with renewed confidence, and their demands that gov-
ernment obtain their consent before exploiting their lands
have new credibility.

Tsilhqot'in is also vitally important for Indigenous Peoples

with one of the numbered treaties negotiated in Ontario, the
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Prairies, British Columbia and the North since Confeder-
ation. Successive provincial and federal governments have
proceeded for generations on the assumption that through
these treaties, Indigenous Peoples ceded, released and sur-
rendered their Aboriginal title to so-called Crown lands. Even
as treaty people have widely and consistently maintained
that their ancestors did nothing of the kind. For them, the
numbered treaties have been about establishing respectful,
mutually beneficial relationships. The court’s endorsement in
Tsilhqot'in of a liberal test for Aboriginal title encompassing
territorial claims based on traditional Indigenous practices
will embolden treaty peoples to refuse the language of “cede,
release and surrender” while they assert Aboriginal title over
their ancestral lands.

Tsilhqot in also affirms that new government mandates for
the British Columbia treaty process are necessary. It is hard
to imagine why Indigenous people would join or continue
to participate in the current process with its predetermined,
non-negotiable government limitations when the reality and
promise of Aboriginal title has been confirmed.

Now is the time to honour, thank and recommit.

We must honour those, both Indigenous and non-
Indigenous, who did so much in the long struggle to have
Aboriginal title recognized and confirmed but did not live
to see their dreams realized. Thanks are also owed to the
current generation who inherited the weight of their ances-
tors’ efforts yet did not shrink from the responsibility. And a
recommitment is owed to future generations to ensure that
this remarkable success is not undermined by complacency.

The Supreme Court has handed all Indigenous people a
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mighty victory—now is the time to see that the promise is
realized.

Seven years later, Tsilhqot'in is still the only court case in
Canada that has resulted in a declaration of Aboriginal title.
Several new claims have been filed in different parts of Can-
ada since 2014, including one by my Mi’kmaw clients for
roughly one-third of New Brunswick. There have also been
several claims filed by Indigenous Peoples for smaller parts of
their territories as a way to counter resource extraction pro-
posals that are being pushed through without their consent.
In British Columbia, the most active, ongoing Aboriginal
title claims are being pursued by Cowichan Tribes, the Haida
Nation and Kwikwetlem First Nation.

One of the issues at play in many of these Aboriginal title
claims, which was left unanswered in Tsilhqot'in, is the ques-
tion of whether Indigenous Peoples can make an Aboriginal
title claim for so-called private land. Another issue of particu-
lar interest is whether and how Aboriginal title applies to the

foreshore and the seabed.
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Reconciliation as a Massive Failure

Anishinaabe comedian Ryan McMahon is one of Can-
ada’s most perceptive social commentators. Season five of
McMahon’s Red Man Laughing podcast is devoted to rec-
onciliation. In his view, the brand of reconciliation peddled
by Canada’s mainstream politicians is a massive failure. For
many lawyers, McMahon’s critique likely grates on their ears.
For those willing to be nudged out of their comfort zone,
McMahon’s criticism rings true.

Reconciliation continues to fail because it rests on a
foundation of systemic racism. It is predicated on the denial
of Indigenous Peoples’ inherent rights and the willingness of
the Canadian state to use violence to suppress Indigenous
rights.

Reconciliation continues to fail because it attempts the
impossible—the reconciliation of a right with a lie. The right
is the pre-existing interest Indigenous Peoples had and con-
tinue to have in their land and the right to make decisions
about their land before and after the colonizers’ arrival. This
includes the right to benefit from their land and decide how
their lands should be used or not used.

The lie is that through simply showing up and planting a
flag, European nations could acquire an interest in Indigen-

ous land and displace Indigenous laws.
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Around the world, this racist legal principle is recognized
as the Doctrine of Discovery. It was developed by the United
States Supreme Court in the 1830s. In the Supreme Court of
Canada’s 1990 Sparrow decision, where the court articulated
for the first time the fundamental principles for interpreting
section 35 of the constitution, it was welcomed as an essential
principle of Canadian law.

While the Doctrine of Discovery was codified as part of
Canadian law in the 1990s, its rationale was nothing new for
Indigenous Peoples—by then it had become all too familiar
to them. For decades and generations they had been faced
with the denial of their laws, of their title to the land, of the
true spirit and intent of treaties, of their very humanity.

Denial is the handmaiden of violence. When grainy
images hover on TVs and computer screens of Indigenous
Peoples assaulted by agents of the Canadian state, the leg-
acy and modern reality of denial upsets smug complacency.
In that discomfort the opportunity for real reconciliation
is born.

Confronted with the reality that rote, feel-good land
acknowledgements are part of the problem, not the solution,
Canadians will hopefully start to demand deliverables. What
are the courts and mainstream politicians doing to undo hun-
dreds of years of violence and denial? What is being done to
ensure that Indigenous laws are respected, that Indigenous
Peoples benefit from their lands and are actively involved in
deciding how their lands are used?

As hard as it might be for Canadians to hear McMahon’s
condemnation of reconciliation as it is currently practised, his

criticism is also an invitation. It is an invitation to Canadians
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to take the first step on what will undoubtedly be a long and
difficult road.

The first step is acceptance. Acceptance that Canada is
fundamentally a racist state. That it has been built on the
denial of Indigenous Peoples’ rights and humanity. That this
denial is a shameful fact that runs through and binds together
Canadian law.

With acceptance comes opportunity.
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Colonialism’s Disciples: How Government
Undermines Indigenous People

There are alot of well-intentioned civil servants. They respect
Indigenous people and do their best, within the confines of
their positions, to bend government policy to achieve just
outcomes. Their work is recognized, appreciated and hon-
oured. This essay is not about them.

This is about government employees, federal and prov-
incial, who spend their workdays undermining Indigenous
Peoples.

Case in point. On a winter’s day I drove the Trans-Canada
highway from Winnipeg to Kenora. It’s a car journey loaded
with memories, contradictions and hope.

As an undergraduate I spent a summer camped on a small
island in Shoal Lake while soil sampling for a junior mining
company. Now I represent Shoal Lake 40 First Nation. Close
to the Ontario border I pass the Freedom Road sign, Shoal
Lake 40’s statement of defiance and optimism for the future.

Having managed to keep the car on the road for two plus
hours despite not being able to get a rental with winter tires
at the Winnipeg airport, I check in at the Lakeside Inn close
to midnight.

Dawn finds me giving thanks for the view of Lake of

the Woods from the hotel’s ninth-floor restaurant. Boats,
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cornered by the ice, sit motionless, patiently waiting for the
sun to regain its strength and set them free.

While I drink coffee and prepare for a meeting with Treaty
3 clients and government officials, a group of four or five set-
tle around the table behind me. There are few people in the
restaurant and I can’t help but overhear their conversation.

I realize they work for one of those government depart-
ments which, despite regular name changes, always has an
acronym that sticks in your throat. They are the government
employees my clients and I will meet after breakfast.

They too are preparing for the meeting. My first thought
is to turn and introduce myself. But then their words settle in
my consciousness. They are rehearsing the various ways they
intend to say no to my clients.

They are also laughing. Laughing at their own well-worn
obstructionist tactics. Laughing at my clients’ positions and
expectations. Laughing at the ultimate meaninglessness of
the consultation process they have invited my clients to join.

My hand drifts across the notepad and I find myself scrib-
bling in the margin:

The beetles gathered, stuffing their ears with indifference,

stabbing their eyes, filling their mouths with silence.

My experience at the Lakeside Inn was extreme but not
exceptional. It wasn’t the first time I've overheard govern-
ment employees laughing about how they plan to stonewall
Indigenous people.

I also believe it is not representative of the majority of civil
servants who honestly want to make a positive difference. But
it is significant nonetheless, especially when governments

pledge a renewed partnership with Indigenous Peoples.
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COLONIALISM’S DISCIPLES

The Supreme Court of Canada has penned inspiring
descriptions of the purpose and importance of the Crown’s
obligations under section 35 of the constitution. With vary-
ing degrees of sincerity, governments have echoed the court’s
pronouncements.

Cynicism grinds legal principles and government man-
dates to dust.

However small a group they might be, government
employees who walk in colonialism’s shadow do a disservice
to us all.

They undermine the legal and historical relationship
between Canada and Indigenous Peoples. They thwart gov-
ernment policy. They make a mockery of the law.

Most importantly, they crush the good faith and opti-
mism of Indigenous people who enter into consultation pro-
cesses with the hope that government is finally serious about
a partnership based on respect.

Legal principles, government promises and cabinet
appointments are important. But until Indigenous people
are confident that the bureaucrats they meet on a daily basis
sincerely believe that their responsibility is to work with, not
against, Indigenous people, none of us will be free of Canada’s

colonial past.
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